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SUBJECT: Decision in United States v.' Kaiser. Steel 
Corporation, No. CV-82-2623 IH (C.D. Cal. 
Jan. 26, 1984) 

Michazl S. Alushin &dJ/, - .  

. _  - 
FROM: 

, .  
Associate Enforcement Counsel 
Air Enforcement Division 

Edward E. Reich, Director 
Stationary Source Compliance Division - -'$-% -. 

TO : Regional Counsels, Regions I-X 

-. Directors, Air Management Divisions, 
Regions I, 111, 'V and IX 

Regions 11, IV, VI-VI11 and X 
Directors, Air and waste Management Divisions 

The purpose of this memorandum is to apprise you of the 
recent decision in the Kaiser case. This decision may affect 

similar. This memorandum also contains suggested guidance to 
deal with similar fact patterns. 

fo r  the Central District of California ruled from the Bench to 
assess'a c i v i l  penalty of $825,000 against Kaiser Steel Corpora- 
tion and impose injunctive relief requiring the Corporation's 
one remaining blast furnace to achieve and demonstrate compli- 
ance with the applicable requirements if bnd when operations are 
resumed. The United States as the prevailing party will also 

of the Judgment entered on February 8, 1984 and relevant ? O r t i o n S  
of the transcript are attached. 

'the case development of other opacity cases where the facts are 

On Jan'uary 26, 1984. Judge Hill of the U.S.  District Court 

. receive the ordinary costs of 1itigating.this case provided for 

.* .- under Rule 54 of the Federal Rules of Civil Procedure. A Copy 
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The c o m p l a i n t  i n  t h i s  a c t i o n  was f i l e d  on May 2 6 ,  1982 and 
a l l e g e d  v i o l a t i o n s  o f  t h e  C a l i f o r n i a  S t a t e  I m p l e m e n t a t i o n  P l a n  
r e q u i r e m e n t  for v i s i b l e  e m i s s i o n s  a t  Kaiser 's  b l a s t  f u r n a c e  ca s t  
h o u s e s  l o c a t e d  i n  Fon tana ,  C a l i f o r n i a . l /  T h e ' J u d g e  a s s e s s e d  a 
c i v i l  p e n a l t y  o f  $825,000 f o r  33 i n d i v T d u a l  v i o l a t i o n s  by Kaiser 

u n d e r  t h e  C l e a n  A i r  A c t  t h e  J u d g e  found  t h a t  " ( a l l 1  i n  a l l ,  t h e  
e v i d e n c e  i n d i c a t e s  t o  me c a v a l i e r  c o n d u c t  on t h e  p a r t  o f  d e f e n -  
d a n t  f o r  w h i c h  it mus t  pay t h e  price." 

of t h e  C a l i f o r n i a  S I P .  I n  a s s e s s i n g  t h e  maximum c i v i l  p e n a l t y  * 

Summary o f  D e c i s i o n  

T h e  g o v e r n m e n t  a r g u e d  t h a t  t h e  a p p r o p r i a t e  manner  i n  which  
t o  p r o v e  a v i o l a t i o n  .of Rule 50-A w a s  t o  aggrega te? /  t h e  1 5  s e c o n d  
r e a d i n g s  t o  det-ermine i f  o p a c i t i e s  o f  e q u a l  t o  or g r e a t e r  t h a n  
20% were present  for more t h a n  3 m i n u t e s  i n  a n  hour .  I n  so 
a r g u i n g  i t  was t h e  government ' s  c o n t e n t i o n  t h a t  40 ,CFR 5 2 . 1 2 ( c ) ,  

- I/ Rule  50-A, t h e  v i s i b l e  e m i s s i o n  s t a n d a r d  t o  which Kaiser was . 
s u b j e c t  i n  t h i s  case,  is a t i m e  e x e m p t i o n  s t a n d a r d  t h a t  p r o h i b i t s  
e m i s s i o n s  of 20% or g r e a t e r  o p a c i t y  f o r  more t h a n  3 m i n u t e s  i n  eny 
hour: No ' t e s t  method was p r e s c r i b e d  f o r  i n  t h e  C a l i f o r n i a  S I P .  

-- ?/ The  terms " a g g r e g a t e "  or " a g g r e g a t i o n "  as u s e d  i n  t h i s  memorandum 
r e f e r  t o  a way of a n a l y z i n g  ' o p a c i t y  r e a d i n g s  made a t ' t h e  p l a n t  t o  
d e t e r m i n e  c o m p l i a n c e  w i t h  t h e  t i m e  e x e m p t i o n  s t a n d a r d .  Momentary 
v i s i b l e  e m i s s i o n  r e a d i n g s  a r e  made a n d  r e c o r d e d  a t  1 5  s e c o n d  i n t e r -  
v a l s  by a t r a i n e d  f i e l d  observer. The f i r s t  s t e p  o f  d a t a  a n a l y s i s  
is t o  i d e n t i f y  all r e a d i n g s  t h a t  e x c e e d  t h e  a l l o w a b l e  o p a c i t y  l i m i t  
( i . e . ,  'Rule  50-A, o p a c i t y  e q u a l  t o  or grea te r  t h a n  20% o c c u r i n g  
w i t h i n  a n  h o u r ) .  The second s t e p  is t o  c o u n t  t h e  number of 
i n d i v i d u a l  r e a d i n g s  t h a t  exceed  t h e  a l l o w a b l e  o p a c i t y  l i m i t a t i o n  
i n  t h e  SIP. The t h i r d  s t e p  is t o  m u l t i p l y  t h e  ' number ' o f  r e a d i n g s  
t h a t  e x c e e d  t h e  . a l l o w a b l e  o p a c i t y  l i m i t  by 1 5 - s e c o n d s r  t h e  t i m e  
p e r i o d  r e p r e s e n t i n g  e a c h  . r e a d i n g ,  ( i .e., 13 r e a d i n g s  e x c e e d  
s t a n d a r d  X 15-seconds  - 3 m i n u t e s ,  1 5 . s e c o n d s ) .  The l a s t  s t e p  is 
to compare t h e  a m o u n t . o f  time i n  which  t h e  a c t u a l  opaci t ies  
e x c e e d e d  t h e  a l l o w a b l e  s t a n d a r d  and t h e  t i m e  exempt ion  p e r i o d  i n  
t h e  S I P .  Under t h e  t i m e  exemption p e r i o d  i n  t h e  K a i s e r  case 
( i . e . ,  3 m i n u t e s  i n  any h o u r ) ,  t h e  c a s t h o u s e s  were a l l e g e d  t o  be 
i n  v i o l a t i o n  i f . o p a c i t y  of e q u a l  t o  or greater t h a n  20% e x c e e d e d  
t h e  t i m e  e x e m p t i o n  p e r i o d  of 3 m i n u t e s  i n -  a n y  hour .  

The t e r m  " a v e r a g i n g "  is  u s e d  i n  t h i s  memorandum i n  reference to 
t h e  d a t a  a n a l y s i s  p r o c e d u r e s  p r e s c r i b e d  i n  Method 9 S e c t i o n  2 .5  
( 4 0  CFR P a r t  6 0 ,  Appendix A ,  Method 9 - V i s u a l  D e t e r m i n a t i o n  o f  
t h e  o p a c i t y  o f  E m i s s i o n s  From S t a t i o n a r y  S o u r c e s ) .  O p a c i t y  is  
d e t e r m i n e d  by a n  a v e r a g e  of 2 4  c o n s e c u t i v e  o b s e r v a t i o n s  r e c o r d e d  
it 15- second  i n t e r v a l s .  The  a v e r a g e  is computed by summing t h e  
o p a c i t y  of t h e  24 o b s e r v a t i o n s  a n d ' d i . v i d i n g  b y  2 4 .  

-.. 
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o f .  S I P S  w i t h o u t ,  t e s t  methods ,  r e q u i r e d  t h e  u s e  o f  o n l y  t h e  "appro-  
p r i a t e "  p r o c ' e d u r e s  w i t h i n  a . P a r t  6 0 , t e s t  method.  ' The government 
f u r t h e r  a r g u e d  t h a t ,  i n  t h i s  case,  o n l y  t h e  c e r t i f i c a t i o n  and f i e l d ,  . . 

p r o c e d u r e s  of Method 9 were " a p p r o p r i a t e "  b e c a u s e  t h e  d a t a  a n a l y s i s  
p r o c e d u r e  i n  Method 9 o f  six m i n u t e  a v e r a g i n g ' w a s  i n c o m p a t i b l e  . . 
w i t h  a t i m e  e x e m p t i o n  s t a n d a r d  o f  Ru le  50-A which  . l i m . i t e d  o p a c ' i t y  
l e v e l s  t o  less t h a n  20% e x c e p t  f o r  t h r e e i m i n u t e s '  i w a n  hour; 

J u d g e  H i l l  s t r i c t l y  c o n s t r u e d  t h e  p r o v i s i o n s  o f  t h e  r e g u l a t i o n  
a t  40  CFR 5 2 . 1 2 ( c ) .  H e  found t h a t  40 CFR 52.12 . d i r e c t e d  EPA t o  u s e  
a t e s t  method i n  P a r t  60 when no method was i n c l u d e d  i n  t h e  S I P , , , ,  
and i n  t h i s  case t h a t  meant Method 9: H e  c o n c l u d e d  t h a t  a l l  p r o -  
ce 'dures  o f  Method 9,3/ i n c l u d i n g  t h e  d a t a  a n a l y s ~ i s  r e q u i r e m e n t s ,  
mus t  be c o m p l i e d  wi&E i n . o r d e r  t o  e s t ab l i sh  a v i o l a t i o n  u n d e r  t h i s  
t es t  me thod .  The--Judge n o t e d  t h a t  t h i s  case was " . . . . d i f f e r e n t .  
f rom.Donner  Hanna, w h e r e  t h e  government  d i d  n o t  b r i n g .  i t s e l f  and ~ ' . "  ' 

a g r e e d  t h a t  i t  d i d n ' t  b r i n g  i t s e l f .  w i t h i n  t h e  l i t e r a ' l  r e q u i r e -  
m e n t s  o f  Method 9 ,  a s s e r t i n g  i n s t e a d  a power t o  d i s r e g a r d  Method 
9 .and p r o v e  v i o l a t i o n s  i n  some o t h e r  way." G i v e n  h i s  c o n s t r u c t i o n  
o f .  Method 9 ,  h e  ' f o u n d  t h a t  a v i o l a t i o n  o f  R u l e  SO-A c o u l d  be e s t a -  :. 
b l i s h e d  o n l y  if ' a l l  p r o c e d u r e s  o f  Method 9 were. f o l l o w e d .  ' ' I '  

: The Judge  r u l e d  t h a t  t h e  . e m i s s i o n s  a t  t h e  Kaiser b l a s t  f u r n a c e  - . '  c a s t h o u s e  were c o n t i n u o u s  because  t h e y  l a s t e d  f o r  more t h a n  s i x  
i TT 'ites i n  d u r a t i o n . .  The gudge also r u l e d  t h a t  t he  Preamble  t o  t h e  . . - .  . 

Fr--=eral Regis te r  p u b l i c a t i o n  which i n  p a r t  d i s c u s s e d  t h e  i n a p p l i c a -  ' .  

b i l i t y  of Method 9 t o . i n t e r m i t t e n t  emissions . w i t h  a t i m e  exempt ion  
s t a n d a r d  was n o t  b i n d i n g  o n  t h e  government  as a n  a u t h o r i t a t i v e  
i n t e r a r e t a t i o n  of e x i s t i n g  law and r e g u l a t i o n s ,  b u t  e v e n  i f  i t  

. ,  were i t  w o u l d . n o t  be p e r s u a s i v e  here b e c a u s e  t h e  . K a i s e r  emissions 

p o r t i o n  of t h e  r e g u l a t i o n s  a p p l i c a b l e  f o r  f e d e r ' a l  en fo rcemen t  

. ' 

. . .  

- 

. 
. - .  . .  ' 

. .  
, .  I 

;. .. . , . I, were. c o n t i n u o u s  , i n  d ~ r a t , i o n . ~ /  - 
, '  , .'I 

The g o v e r n m e h t  recomputed its' v i s ib1 . e  e m i s s i o n  o b s e r v a t i o n  ' ,' 

. s h e e t s  u s i n g  s i x  m i n u t e  a v e r a g i n g  and was a b l e  t o  show t h a t  33 of 
t h e  . 4 1  Method 9 o b s e r v a t i o n s  were grea te r  t h a n  27..5% . o p a c i t y .  ' 

. .  ( 

- 3 /  
p r o c e e d u r e s  f o r  . v i s i b l e  emission o b s e r v e r s , :  f i e l d  p r o c e d u r e s  f o r '  
v i e w i n g  emissions 'and t h e  d a t a  r e d u c t i o n  o r  a v e r a g i n g  p r o c e d u r e s .  . .  

- 4 /  

s t a n d a r d s  t h e n  this r e v i s i o n  t o  Method 9."  

Method 9 is c h i e f l y  composed .o f '  3 main  s e c t i o n s  - c e r t i f i c a t i o n  

T h e  1974 p r e a m b l e  to  Method 9 s t a t e s :  ' " E P A  r e c o g n i z e s  t h a t  
c e r t a i n  t y p e s  of o p a c i . t y  v i o l a t i o n s  t h a t  are  i n t e r m i t t e n t  i n  
n a t u r e  r e q u . i r e  a d i f f e r e n t  approach  i n  a p p l y i n g  t h e  o p a c i t y  . .  

, , .  . -  
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Judge Hill rejected the government's arguments that the potential 
maximum positive error of 7.5% should not be automatically sub- 
stracted from the opacity readings, given that Method 9 specifi- - 
cally states that the accuracy of the method must b e  taken into 
account when determining possible violations of appliable opacity 
standards and the potential maximum positive error is the only 
accuracy benchmark listed. 

The Judge further concluded, based on his prior rulings of 
strictly construing 4 0  CFR 52.12(c) and Method 9, that admissions 
by Kaiser and expert testimony about inability to comply were 
incompetent evidence?/ for purposes of proving a violation, but 
could be used as corroborative evidence of an alleged violation 
otherwise provable-under Method 9. Expert testimony and admis- 
sions, according to Judge Hill, could not be used to prove that 

. --. 

Kaiser continuously violated the SIP. - 
The defendant raised the affirmative defense of technological 

and economic infeasibility. The aovernment successfullv arauetl ., --z--- - .  ~ _ ~ _  
based on the precedent of-the Friends of the Earth v. Potomac 
Electric Power Co., 419 F. Supp. 528 ( D . D . C .  1976) and the Supreme 
Court decision in Union Electric Co. v .  EPA, 427 U.S. 246 (1976) 
that these were not total defenses to a civil action brouaht under - 
the Clean Air Act. The Judge made an alternative holding and 

-.,e defendant and it had not carried the burden by a preponderance 
of evidence. 

In considering the penalty portion of the case the Judge 

'nding that even if these were total defenses the burden is on 

ruled that each blast furnace casthouse was a separate source of 
emissions each subject to a maximum of 525,000 per day of viola- 
tion. He based his rulings on the language of Rule SO-A which 
applies to "...any single source..." and Section 113(b)(2) which 
authorizes a civil penalty for any person who violates "...any requirement of an implementation plan.. . . I, 

The government requested costs of li-igation pursuai t to 
Section 113(b). Judge Hill found this provision of the statute 
to be absolutely unintelligible as a basis for  awarding costs to 
the government 'I would not and I could not, use such an irra- 
tional and unintelligible sentence as the basis for sanctioning 
or punishing anybody." 

. 

- 5/ "Incompetent evidence" refers to the legal relevance of the 
evidence in terms of admissability. 
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I n t e r i m  Guidance P r o c e d u r e  

~ T h i s ' g u i d a n c e  on the ' u s e  o f  'Method 9 . s h o u l d  be f o l l o w e d  ' fof . :  
t h o s e  cases i n v o l v i n y  t h e  en fo rcemen t  o f -  a v i s i b l e  emis s ion  time - . . 

exempt ion  s t a n d a r d  . i n  a SIP which d o e s  n o t  c o n t a i n  a k p e c i f i c  
t e s t  method and ' w h e r e ,  f o r .  f e d e r a l  e n f o r c e m e n t  . p u r p o s e s ,  Method 9 
is u s e d  b a s e d  on . t h e  d i r e c t i o n  o f  40 CFR 52 .12(c) :  .Th i s  g u i d a n c e .  
is. riot' i n t e n d e d  to' s u g g e s t  t h a t  t h e  government  s h o u l d  -abandon t h e  
p o s i t i o n s  a r g u e d  i n  t h e  ,Kaiser.-case. . I ts  p u r p o s e  i s  t o  p r e s e r v e  
t h e  a b i l i t y  t o  p r e v a i l -  o n  a l t e r n a t i v e  g r o u n d s  s h o u l d  a j u d g e  i n ' "  - 
a n o t h e r  case fo l low t h e  same a n a l y s i s  as  Judge  H i l l .  A t e c h n i c a l  .. 
g u i d e l i n e  on - a l t e r n a t i v e  o p a c i t y  d a t a  r e d u c t i o n  p r o c e d u r e s  f o r  
u s e  w i t h  t i m e  ' e x e m p t i o n - . . o p a c i t y  r u l e s  is b e i n g  d e v e l o p e d  by' t h e  . 

. O ' f f i c e  o f  A i r  a n d  R a d i a t i o n  and  w h e n , p u b l i s h e d  w i l l  s u p e r c e d e  
. .  

t h i s  i n t e r i m  guidaxce. . -- 
visible  e m i s s i o n  o b s e r v e r s  s h o u l d  n o t  r e d u c e  , the d a t a - t h e y  

c o l l e c t  i n  t h e  f i e l d .  They s h o u l d  fo rward  t h e  s t a n d a r d  v i s i b l e  
e m i s s i o n  o b s e r v a t i o n  s h e e t s  t o  t h e  appropriate  o f f i c i a l s '  i n  t h e  
Res ion .  'An o b s e r G e r  s h o u l d  be  i n s t r u c t e d  t o  r e c o r d  opac i t ies  f o r  
a t  l e a s t  - o n e  h o u r ,  or i n  t h e  a l t e r n a t i v e ,  t o  record o p a c i t i e s  - f o r  .: 
a c o m p l e t e  c y c l e  of t h e  e m i s s i v e  o p e r a t i o n  b e i n g  o b s e r v e d ,  s u c h  

- The a t t o r n e y s  ,and t e c h n i c a l  p e r s o n n e l  r e v i e w i n g  t h e  v . i s i b l e  

;-;cond o p a c i t y  r e a d i n g s  t h a t  e q u a l  or .e,xceed t h e  a l l o w a b l e  l e v e l s  
t o  d e t e r m i n e  compliance w i t h  t h e ' t i m e  exempt ion  p e r i o d  i n  t h e  S I P .  - 
wpere t h e  1 5  s e c o n d  o p a c i t y  r e a d i n g s  show a v i o l a t i o n  .when. aggre -  

<a 

as a c a s t i n g  o p e r a t i o n  a t  a b l a s t  f u r n a c e  casthouse.: , .  

. ' i s s i o n  o b s e r v a t i o n  s h e e t s  s h o u l d  f i r s t  aggregate  a l l  ' t h e  1 5  

g a t e d , '  all 6 m i n u t e  b l o c k s  o f  2 4  c o n s e c u t i v e  o b s e r v a t i o n s  con- - .  
. t a ' i n i n g  such r e a d i n g s :  s h o u l d  be ave raged  a s  p r e s c r i b e d  u n d e r  . .  

'. Method 9.  The s t r o n g e s t  case p o s s i b l e '  for .  s u s t a i n i n g  a v i o l a -  
, t i o n ,  g i v e n  t h e  C?nner Hanna and Kaiser d e c i s i o n s ,  would be when 
b o t h  t h e  a a a r e a a t i o n  a n d  a v e r a a i n a  of t h e  da ta  s h o w  a v i o l a t i o n .  
T h i s  ,perioG-wo;ld c o n s i s t  'of any  2 4  c o n s e c u t i v e  o b s e r v a t i o n s .  t h a t  
c o n t a i n  o p a c i t i e s ,  when averaged or aggregated,  would exceed . t h e  
o p a c i t y  l e v e l  i n  t h e  s t a n d a r d .  A set  o f ' o b s e r v a t i o n s  may . c o n t a i n  

v a l u e  t o  t h o s e  15-second o p a c i t y  b l o c k s  t h a t  h a d  n o ' o p a c i t y  " ' 

r e c o r d  b e c a u s e  of interference o b s t r u c t i n g  a c l e a r  l i n e . o f  s i g h t .  ' .  
Using  a 0% o p a c i t y ' i n  t h e  a v e r a g i n g  o f  t h e  set o f  o b s e r v a t i o n s  is 
. v e r y  s u p p o r t a b l e  g i v e n  t h a t  t h e . b i a s  is i n  f a v o r  of t h e  s o u r c e  
b e i n g  o b s e r v e d .  A d d i t i o n a l l y  t h e  d a t a  g a p  c o u l d  be f i l l e d  by a 
s t a t i s t i c a L p r o c e d u r e  s u c h  a s  r e g r o u p i n g  o f  d a t a  o r  s u b s t i t u t i o n  
of a d e r i v e d . v a l u d  ( o u t l i e r  t e s t ) ,  b u t  s u c h  prOof may r e q u i r e  t h e  
u s e  of a n  e x p e r t  or l a y  e x p e r t  i n  s t a t i s t i c s  t o  t e s t i f y  a b o u t  t h e  ~. 

v a l i d i t y  o f  s u c h .  p r a c t i c e s . ~  

me or more data  g a p s  or i n t e r f e r e n c e s  f o r  which  n o  o p a c i t y  is  . .  

r e c o r d e d .  I n  t h e  Kaiser case t h e  a t t o r n e y s  g a v e  a 0% o p a c i t y  , , . ,  



- .  i n s  i t e ~ i o n a i  l e ~ z l  znc  zsc?,r , iceL ;e rsazns i  S;TO:;= 3s =x;r? 
f :FL:;. .;iot:;.r.tial e v i a e n t i e r y  z r a & l e z s  a s s o c i e t e d  : ~ i i : - ~  Ii:i.;;:in~ 

an o p a c i t y  case w i t h  f a c t s  l i k e  t h e  K a i s e r  c a s e  w h e n  o p a c i t y  
re;.dinss do nc: show a v i c i e c i c n  cf a ;? l i c sb . l e  s :arcer= 51/ 
bo:? :he a y ~ ~ ~ a g i n s  and a ~ g r o c a t i n ;  d a t a  r e c u c t i o n  t e c h n i c - a s .  

e m i s s i o n  o b s e r v a t i o n s  of e a c h  case a r e s e n t l ~ g  a f i c F u a l  s i t - a -  
t i o n  s i n i l a r  :a K a i s e r  t a  d s t e r r n i z e  x h e t h e r  t h e  v i o l a c i a c  c z z  
be p r o v e d  by b o t h  t h e . a g g r a g a t i n g  a n d  a v e r a g i n g  d a t i  r e d u c t i o n  
p r c c e d u r e s .  

. ,  . .  

 or t h i s  r e a s c n ,  w e  recommend tna:  t h e  ?.ecjicn revi$.i &.le V iS i>lt 

A t t o r n e y s  i n  o g a c i t y  c k s e s  s h o u l d  n o t  c o n c e d e  t h e  i s s u e  of 
w h e t h e r  7 . j j  e r r o r  s h c u l d  $e subt rac :ed  from e a c h  6 rn inc t e  a v e r -  
a g e .  The a t t o r n e y s ' ,  i f  t h e  f a c t s  w a r r a n t  s u c h  a c t i o n ,  s h o u l d  
~ r o v i d e  i n  t h e  form of an e x h i b i t  t c  be  f o i l w e d  by tes:ixor.y 
cf  a: o p e c i ~ y  e x s e r t  t h a  e3al:;sis of t k s  Y!et?od C d e t a  h a s = ,  
t h u s  dtmons:rasing i?,s r a n ~ e  of ? z - , t n z ~ a ~  naxirnsr, pci;c:.io and . .  

?.eg+'-i.,-.. * r r 3 r 5  .?I 

The Agency is c u r r e n t l y  work ing  t o  e v a l u a t e  t h e  nee",-for- 
t e s t  m e t h o d s  f o r  t i m e  exempt ion  s t a n d a r d s ,  b u t  in t h e  i n t e r i m  
i t  is e s s e n t i a l  t h a t  a v i q o r o u s  e n f o r c e m e n t . e f f o r t  c o n t i n u e  t o  
e n s u r e  comaliance w i t h  v i s i b l e  e m i s s i o n  s t a n d a q d s .  T h i s  zemo 
is not i n t e n d e d  t o  s e t  o u t  a c c m p l e t e  G u i d e l i n e  cr  p r o v i d e  +>: - 7  r . . 5 i 4 . :  - - -  
: L I C . - P ' -  -..----a - -  - _  _ _ _ . .  2 r:ise? 5:' ?'-.e ? ? i Z + Y  1?11- 
s;sn DC: rathe: t 3   ring szze  3 f  c.72 nsre  perc insn :  ? c ~ ~ . i s  t t  
' - b s  atter. : i3-.  cf ot*.er  z;.:. jc,z:: :?:iclVJ4 i n  s:r.11*r c t z e . 3 .  

, ' 

. .  

- -  . . .  

The g o v e r n m e n t ' s  ex- ,e r t  w i t n e s s  on o s a c i t y ,  i n  t h e  K a i s e r  ' c a s e ,  t e s t i f i e d  b a s e d  on h i s  worjE w i t h  t h e  Method 9 d a t a  Dase,,. 
t h a t  a t  a 9 9 %  c o n f i d e n c e  l e v e l  t h e , p o s i t i v e  b i a s  of a 6 minu te  
a v e r a g e  w a s  7 . 5 % '  ar p u b l i s h e d ,  b u t  t h e  n e g a t i v e  b i a s  was evep  . 

g r e a t e r  ( 1 3 % ) .  F u r t h e r ,  h e  s t a t e d  t h a t  a t  t h e  95% c o n f i d e n c e  
l e v e l  t h , e  p o s i t i v e  b i a s  was 5 3 ,  2 s  , ?ub i i shec? , ,  b u t  a S a i n  t h e  
n e ~ a i i v e  b i a s  w a s ,  a: 9 . 4 3 ,  greacer. G i n a l i y ,  he c e s t i 5 i e d  
t h a t  t h e  c s n f i c e n c e  l e v ~ l  a t  j i % ,  o r  at a ci . iI1 stand==: o.f 
prcol, w+s -.6%: I n  o the r  v c r $ s ,  t h e  e x p e r t  wi :ness  t e s t i f i e d  
t h a t  t h e r e  is a n e t  n e g a t i v e  b i a s  i n h e r e n t  i n  Yethod 9 .  The 
t y p e  O E  tes:ing ? r e s e n t e d  k y  t h e  exaer: a l o n g  w i t h  an e x h i b i t  
d e m c n o t r a t . i n S  t h e  anz1 : l s i s  ii 3erhs ' js  t h e  5 e s z  ,x;y 0 2  ? r e s e n t i ? :  
:i,is fs<:-.i i z s < 2 *  . .  
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